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No. 13477.

IN THE

United States Court of Appeals
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H. Gregory Brilliant, as Trustee of the Estate of

Flintridge Heights, Inc., Bankrupt,
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vs.
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Angeles,
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APPELLANT'S BRIEF IN REPLY TO BRIEF OF
HARVEY CONSTRUCTION COMPANY.

^m Upon examining the document designated "Brief of

Appellee Harvey Construction Company" we conclude

that the designation "Brief of Appellee Los Angeles

County" would have been more apt. The great bulk of

that document embraces an obscure argument in support

of the thesis that the County is entitled to the fund. As

Harvey derives no interest in the fund through the County

(such right as it may have come to it solely by way of a

purported assignment to it from the bankrupt), its pres-

ence in the court below as well as in this court becomes

increasingly mystifying; the more so, since, if the County

is entitled to the fund, then, on the showing made in

Harvey's brief, no equity therein exists in favor either

of the bankrupt or of Harvey (Harvey's Br. p. 6). Har-



vey's counsel does not appear here as amicus curiae; and

if Harvey claims no interest in the fund for itself, it

cannot be heard at all. No personal relief of any kind

against Harvey was demanded in the court below; merely

a judgment declaring that Harvey had no interest in the

fund.

But there are passages in that brief which we cannot

permit to pass unchallenged.

Thus, we are told (p. 2) that the complaint embraced

a "fictitious and inaccurate version of the contentions of

each of the defendants as to the title to the fund." The

County, in its answer, does not deny the allegations of

Paragraph 6, which is the paragraph which sets out the

contentions of the respective parties ; it merely denies

knowledge of the nature of Harvey's claim [Tr. p. 9].

As for Harvey's claim, Paragraph 6 merely says : "Har-

vey Construction Company contends that it is entitled to

said sum of money, notwithstanding its note and trust

deed." What's fictitious about that? Didn't Harvey

contend that it was entitled to the fund despite its note

and trust deed? [Tr. p. 15.]

Again we are told that "The County admitted it was

holding the $18,000 for statutory uses," etc., whatever

that may mean. It happens that the County, after deny-

ing the deposit of the $18,000 by Harvey [Tr. p. 9] did,

in its affirmative defense, allege that the bankrupt "de-

posited the $18,000 under the terms of said agreement"

and that "the improvements required by that agreement

had never been completed." There is no suggestion in

the answer of "statutory uses." The position of the

County was that the bankrupt had breached the agreement

the County had with the bankrupt.
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We are then told that the answer of Harvey sets forth

the writings "constituting the third party agreement," etc.

among the parties (Br. p. 2). The existence of a "third

party agreement" is news to us. The exhibits attached

to Harvey's answer show no such third party agreement.

Exhibit "A" is an agreemnt, dated October 17 , 1949, be-

tween the bankrupt and the County. In this agreement,

the bankrupt, in consideration of the County's acceptance

of a certain street dedication, agrees to pave and curb the

streets shown on a field map, and pledges $18,000 as se-

curity for its performance of that agreement. There is

no reference of any kind to Harvey in that agreement.

There is no intimation of any kind that anybody other

than the contracting parties have any interest in the sub-

ject matter of that contract.

Exhibit "B" is a contract, dated October 15th, between

Harvey and the bankrupt. In the body of this agree-

ment, there is^the following language: "This is a contract

entered into between Flintridge Heights, Inc., a corpora-

tion, M. W. McClean and Bertha A. Germon (owners)

and Harvey Construction Co. (contractor), a corporation,

the conditions of which contract are as set forth herein

and on the back of this form." This document embraces

the paving, and to this contract the County is, in no sense,

any party. The two contracts are differently dated and

absolutely independent; even though the bankrupt is a

party to both. The rights and obligations of the County,

in no sense, correlate with the rights and obligations of

Harvey.

We are then told that our opening brief "ignores the

statutory trust, with the deposit and integral part, all

irrevocably and enduringly obligated for the uses of the



public." (Br. p. 3.) We confess our ignorance of the

meaning of "statutory trust" resort to Title VIII of the

California Civil Code does not enlighten us, and we find

ourselves unable to discern a trust of any kind in the

text of the Business and Professions Code, Sections 11610

to 11617, cited by Harvey.

We now quote what we regard as a particularly ob-

fuscating passage:

''Appellant in its opening brief claims an abandon-

ment by the County of a claim or interest in the

fund, which the County obliquely answers under its

Point I-C that a party in default to a contract cannot

obtain a rescission, which it claims the plaintiff was

trying to do. Neither contention, of course, was

raised in the trial court by way of pleading or com-

ment or in any wise called to the attention of the

Court or counsel."

Now it happens that the County's abandonment of its

claim occurred at the trial; and just how the plaintiff

could have pleaded that fact in his complaint is a puzzle

we will not attempt to solve. Nor could counsel have been

very diligent in reading the record when he says that

the abandonment "was not in any wise called to the atten-

tion of the court or counsel." It happens that the court,

itself, called the attention of both counsel to that fact

[Tr. pp. 43, 44].

It would serve no useful purpose to delve further into

the misinterpretations spread at large in this brief.

There is, however, one aspect common to the briefs of

both appellees, which strikes us as extraordinary, and that

is the complete obliviousness of both counsel to the fact

that this litigation is being conducted in a court of bank-

ruptcy and that the plaintiff appears here in his status of

I
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trustee of a bankrupt estate. As against such trustee,

property in the hands of a creditor, upon which he asserts

no Hen, may not be retained by him because he happens

to be a creditor. As against such trustee, many claims

which might be set up as counterclaims against the bank-

rupt may not be so set up; may possibly, not even, be

provable claims in the bankruptcy proceeding.

It abundantly appears from the record, that this fund

of $18,000 was deposited by the bankrupt in pledge with

the County, and that the County thereby became vested

with a pledgee's lien thereon. When, and under what

circumstances, that lien was to be discharged, depended

upon the terms of the agreement between the County and

the bankrupt; and the conduct of the parties thereunder.

If the bankrupt defaulted in performance, the County

could resort to the security to satisfy the damages occa-

sioned by such default. How high those damages would

be, might depend on all sorts of facts, which we are not

presently required to imagine. If, however, the bankrupt

performed its contract, the County would thereby lose

the right to retain the pledge. The bankrupt would then

be entitled to repossess itself with the pledged property.

What would happen if the County prevented the bank-

rupt from performing? Upon elementary principles, it

would forfeit its right to retain the fund; that is, its

pledgee's lien would be terminated. If, therefore, in the

action at bar, the County had asserted its pledgee's lien,

it would have been incumbent upon the trustee to intro-

duce evidence showing that the County prevented per-

formance by the bankrupt. The introduction of such

evidence was, however, obviated by the County's aban-

donment at the trial, of any claim to the fund.



Los Angeles County v. Margulis (6 Cal. App. 2d 57),

cited by Harvey, is pointless. To start with, it supports

no possible claim of Harvey. It might have been useful

to the County. Again, that case did not involve a cash

deposit. The County had been furnished with a per-

formance bond. Upon default by the contractor, the

County, unlike its attitude in the case at bar, took no nega-

tive attitude on that bond. It affirmatively asserted its

claim by bringing action thereon. The only question in-

volved in the Margulis case was whether the County was

required to complete the paving of the dedicated streets

as a condition precedent to the ascertainment and fixation

of its damages. The Court held that such completion was

not required ; that the quantum of damage could be proved

otherwise.

In view of Harvey's championship of the supposed

claim of the County, it is perhaps a bit surprising that

Harvey attempted to say a few kind words in its own

behalf. Forgetting that upon its own showing, it has

no pecuniary interest in the fund, it asserts that the as-

signment delivered to it by the bankrupt is an absolute

grant without condition, and that even if a condition were

to be implied and the grant to be construed as security,

that there is no limitation as to the debt which the as-

signment secures.

We will not labor the elementary proposition that a

deed or an assignment will be construed as a security,

regardless of the generality of its text, if, from the con-

text of circumstances in which the document was deliv-

ered, it appears that the intent of the parties was that it

should function as a security (Cal. Civ. Code, Sec. 2925).

Such intent appears clearly enough in the instruction to
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the County to pay this sum to Harvey for the paving"

services to be rendered by Harvey to the bankrupt in the

matter of paving the dedicated streets. The money was

not to be paid to Harvey until the completion of the

paving-, and its acceptance by the County [Tr. p. 24].

There is not the remotest suggestion in this record that

the bankrupt intended to make a gift of this fund to

Harvey or that the payment of this fund was not to be

credited upon any compensation earned by Harvey under

its paving contract.

But, says Harvey, granting that the assignment was

intended to secure to Harvey the payment of the com-

pensation to be earned by it in its performance of the

paving contract, there is nothing which limits the assign-

ment to that specific security.

That claim is untenable. The language of the assign-

ment clearly indicates the debt which it is intended to

secure. The assignee cannot, by his unilateral action,

extend the coverage of that security to other claims

which he may have against the debtor. (Berry v. Bank

of Bakersfield, 177 Cal. 206; Farmers' National Bank

V. Stoivell, 6 Cal. App. 2d Z72).) As against the trus-

tee of the bankrupt assignor, those other claims must

be asserted in the same manner as any creditor's claims,

to wit, by the filing of proofs of debt in the Bankruptcy

Court. Of course, if these other debts are secured by

other security, the creditor has the option of filing no

claim at all if he concludes that his security is sufficient.

In the instant case, the debt of $18,000 arising from the

loan made by Harvey to the bankrupt is secured by a

trust deed upon the real property of the bankrupt, which

deed is presently operating as an encumbrance thereon.



What the vakie of this property is does not appear. What

does appear is that some three years have elapsed since

the obHgation upon that loan has been defaulted and that

Harvey, even though he did file notice of default, has

declined to proceed with the sale.

There is some testimony that Harvey would not have

made the $18,000 loan if it had foreseen that the paving

improvements would not be made. Even so, that is a

far cry from any claim that the bankrupt and Harvey

entered into an agreement that the assignment of the

fund in the hands of the County would operate, not only

as security for the payment of compensation for its pav-

ing services, but also for the repayment of the $18,000

loan.

It is therefore respectfully submitted that the judgment

of the court below should be reversed and that judg-

ment be directed to be entered, awarding the fund to

the appellant.

Respectfully submitted,

Joseph W. Fairfield,

Attorney for Appellant.

Nathan April,

Of Counsel.
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